I. Introduction
Among the public procedures of the United Nations Commission on Human Rights (the "Commission") its so-called "thematic mechanisms" hold an important place. This term comprises Special Rapporteurs and Working Groups which deal with specific types of human rights violations and have a mandate that is not limited to a single country or geographical region. In contrast to mere "Study Rapporteurs", their task is not only to study a specific problem on a theoretical level, but also to examine individual cases of alleged violations of human rights falling within their specific subject area and to respond to them. 1 The Commission first adopted this "thematic" approach of monitoring the implementation of human rights in 1980 to counter the criticism that the establishment of "Country Rapporteurs" is politically biased because it singles out certain states and disregards the human rights violations committed by others. Today, the "thematic mechanisms" constitute an accepted means of international monitoring of human rights on a worldwide level and outside the framework of special human rights treaties.
The mandates of the thematic mechanisms are manifold; they cover all fundamental rights of the human person, e.g. life, liberty, the prohibition of torture, freedom of religion, freedom of opinion, and the prohibition of racial discrimination. In addition, there are thematic mechanisms on especially vulnerable groups, such as women, children, mi- grants and internally displaced persons. Other thematic mechanisms pertain to a "third-generation right", the right to self-determination, and to a principle of municipal constitutional law, the independence of the judiciary. The success of the thematic mechanisms as a legal institution of the Commission is reflected in the fact that in UN parlance new procedures concerning economic, social and cultural rights are labelled "thematic" although they cannot be qualified as thematic mechanisms strictu sensu. They differ from earlier thematic mechanisms in that they do not monitor violations, but focus on the "progressive realization" of a right 2 or on specific obstacles to the realization of so called "secondgeneration" human rights. 3 The creation and naming of these procedures are due to the interest of developing countries in having recognized the equal importance of economic, social and cultural rights as compared to that of civil and political rights.
For the international lawyer, the thematic mechanisms are of interest because they act as an independent intermediary between states and nongovernmental organizations (NGOs) or human rights activists in individual cases of alleged human rights violations. So far, however, the focus has mainly been on the actions of NGOs. When they provide relevant information to the thematic mechanisms and comment upon the responses of states, NGOs act on the international plane, and do so to an ever increasing extent. By these actions and by their participation in the debate on the reports of the thematic mechanisms within the Commission, NGOs also substantially influence the understanding of the applicable human rights norms. The role of such non-state actors in the formation and application of international law has gained recognition in recent years, but its legal significance remains difficult to assess. 4 As is the case for the Special Rapporteur on the Right to Education, established by CHR/RES/1998/33 of 17 April 1998, para. 6(a)(l). The Commission chairman appointed Katarina Tomasevski (Croatia). For her latest report see Doc In contrast, the activities of the Thematic Rapporteurs and Working Groups and their legal significance have not provoked similar interest. 5 Despite the diversity of the thematic mechanisms established so far, two central questions arise for each of them: how do they collect and process the information they receive, and what standards do they use when evaluating information? The first question relates to the procedural rules to be applied by the Thematic Rapporteurs and Working Groups, and the second to the substantive law applicable. A comparison of the answers to the first question reveals a common minimum standard, a kind of procedural acquis onusien, and shows room for further development. The answer to the second question leads to the conclusion that the thematic mechanisms can contribute to the development or concretization of human rights under customary international law. To illustrate these two points, three thematic mechanisms will be compared in the following discussion. This analysis is preceded by a short history of the thematic mechanisms, their legal status and its significance for the development of customary human rights.
II. Development of the Thematic Mechanisms
Like the Country Rapporteurs, the thematic mechanisms are "extraconventional mechanisms" of the Commission on Human Rights because they are created outside the framework of a special treaty for the protection of human rights. The legal basis for all of these "special procedures" is the power of the Commission, established by ECOSOC, to submit proposals, recommendations, and reports concerning all ques-K. Hiifner, "Non-Governmental Organizations (NGOs) im System der Vereinten Nationen", Friedens-Warte 2 (1996), 115 tions of human rights. 6 When the Commission was enlarged in 1966 to respond to the increased number of UN Member States after decolonization, it abandoned its doctrine according to which it had "no power to act" on individual communications alleging human rights violations. 7 This change of heart was ratified by ECOSOC through the adoption of Resolution 1235 (XLII) of 6 June 1967, which instituted an initial, albeit weak, procedure to deal with information on alleged violations of human rights, including individual cases.
8 By enabling the Commission to deal with the human rights situation in a specific country in an open debate, ECOSOC limited the states' reserved domain to an important extent. However, individual cases of human rights violations could not be dealt with in this procedure, but only in the confidential procedure established by ECOSOC Resolution 1503 (XLVIII) in 1970. 9 The apparent lacuna of these two procedures was that only states that were politically isolated at the time became the object of public debate, such as South Africa, Israel, and Chile. In the 1970s, NGO pressure in Western countries led to an increased recognition of the realization of human rights as a foreign policy objective. On the level of the UN, the first tangible result of this position was the institution of Country Rapporteurs. 10 But as the decision to set up a country mechanism depended on a majority in the Commission on Human Rights and in ECOSOC, a number of states escaped such monitoring either because they enjoyed the support of their political allies or because they could hide behind a misconceived understanding of regional solidarity. Consequently For a list of them see Alston, see note 1, 62. type of special procedure was easily criticized for applying a double standard.
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This consideration was used by the Argentine government to rally support for its resistance to the creation of a Country Rapporteur to investigate the massive cases of disappearances in its country after the military coup, and it led to the creation of the first thematic mechanism in 1980, the "Working Group on Enforced or Involuntary Disappearances"
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. Since then, three main phases can be distinguished in the development of the thematic mechanisms: a first "probationary" phase which lasted until 1985. During this time, only two further thematic mechanisms were created (the "Special Rapporteur on Mass Exoduses" in 1981, who was abolished a year later, 13 and the "Special Rapporteur The Special Rapporteurs and members of Working Groups are subsidiary bodies of the UN. 28 They are appointed as independent experts in their personal capacity and are thus only subject to the directions of the Commission on Human Rights. 29 As "experts on mission" they enjoy the privileges and immunities that are provided for by the Convention on the Privileges and Immunities of the United Nations, 30 in particular immunity from legal proceedings for any acts committed "in the course of the performance of the mission." 31 Recently, the need for such immunity became apparent when the courts of Malaysia denied the Special Rapporteur on the Independence of the Judiciary immunity in defamation actions for a statement he made during a press conference. 32 In its Advisory Opinion on extent of such immunity, the ICJ rightly held that article VI Sect. 22 of the Convention has to be understood as encompassing all acts that are related to the mission, including public statements, and is not limited to acts by which the mandate is fulfilled. 33 The Court did not have to answer the question of who decides on whether a contested act falls within this provision, and only referred to the "pivotal role" of the Secretary-General. 34 The Secretary-General holds the view that he has the exclusive authority to make this determination. 35 However, his decision does not have legally binding force, as can be concluded from article VIII Sec. 29 and 30 of the Convention, which provide for compulsory dispute settlement, including the power of the ICJ to give binding Advisory Opinions in disputes about the interpretation or application of the Convention. As a consequence, a UN Member State has to resort to these means of dispute settlement if its government or its courts disagree with the legal opinion expressed by the Secretary-General.
The status of the thematic mechanisms as subsidiary organs of the UN is of legal importance because their actions are attributable to the UN. Consequently, acts performed within the discharge of the mandate must be regarded as the practice of an international organization. If accompanied by an opinio iuris, they are, therefore, capable of contributing to the development of customary international law. guage of Article 38 para. 1 lit.(b) of the Statute of the ICJ, which refers to "general practice", and not merely to "state practice", and the case law of the Court reflect the understanding that not only states, but all subjects of international law, participate in forming customary law.
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Although this possibility has been widely accepted as a theoretical possibility, 37 it is rarely tested in practice. In the field of human rights, this finding assumes particular relevance because the activities of the Thematic Rapporteurs and Working Groups can participate in shaping the contents of the human rights they are to monitor.
A necessary prerequisite for their practice to be conductive to customary international law is that the Commission approves of the acts performed by them and thus does not express an opinio iuris to the contrary. A further necessary prerequisite for this hypothesis is that the mechanisms act on the international plane, i.e., in an interaction with a subject of international law. This precondition is fulfilled if a Special Rapporteur or Working Group engages in a dialogue with a state concerning an alleged violation of human rights and reaches a finding on the existence vel non of a violation in a specific case. In this case, the actions of the thematic mechanism as an organ of the UN do not differ from the actions of states in their international relations, which are re- 38 The text adopted defined the task of the Working Group as "to examine questions relevant to enforced or involuntary disappearances", 39 and thus neither referred to "cases", as proposed by the United States, nor did it refer to "urgent situations", as had been the counter-proposal of the non-aligned states. 40 When the Argentine delegation declared after the adoption of the resolution that the Working Group had to respect ECOSOC Resolution 1503 (XLVIII), 41 the tone was set for the future resistance to the work of the Working Group. This position aimed at limiting the Working Group to finding whether a "consistent pattern of gross and reliably attested violations" exists, to confidentiality of its procedure, and to the requirement of the exhaustion of local remedies.
a. Public Character of the Procedure
If the request for confidentiality had been successful, the Working Group would have been deprived of its only possibility to sanction non-compliance with international law, that of exerting public pressure. For this reason, the Group spent much effort in its initial years on establishing its power to name the countries to which it transmitted information of alleged disappearances 42 and to publish the replies of governments. 43 In its resolution on the first report submitted by the Working Group, the Commission seemed to heed the call for such confidentiality, when it reminded the Working Group of its obligation "to discharge its mandate with discretion, so as, inter alia, to protect persons providing information or to limit the dissemination of information provided by Governments." 44 This reminder, however, proved to have been mere lip-service to the principle of discretion because the Commission did not take any further action when the Working Group continued to publish the information it had transmitted and the governmental replies thereto.
The Working Group even changed the presentation of information in its reports so as to increase public pressure: from 1984, it gave an account of the alleged violations, of governmental replies and of NGO comments on a country-by-country basis. Although the Working Group refrained from taking a stand on the accuracy of either position, this juxtaposition at last permits a reader to read between the lines and thus to get a more truthful picture of the situation in a given country. Furthermore, this approach put an end to the former practice of reproducing governmental replies verbatim in an official document, which had created the wrong impression of them being accepted by the organization. Finally, in 1995, the Working Group began to add its own "observations" to the government and NGO information on a specific country and thus started to evaluate openly the information before it. 45 This positive development, however, came to a standstill because of the severely limited financial resources available to the Working Group.
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A further means of using public pressure is that the Working Group reminds states of yet unresolved cases that it transmitted in the past. In addition, until 1994 it concluded a section on a state by a statistical list of resolved and unresolved cases. Although human rights groups criticized this method as "dehumanizing" the problem of disappearances, 47 it at least serves as an additional reminder of outstanding cases, and thus puts additional public pressure on the state concerned. While the Commission on Human Rights repeats its approval of the Group's working methods every year and calls upon the states to cooperate with the mechanism, it has never taken any specific action to increase significantly the pressure on states by, e.g., singling out the most uncooperative states. The general approval and the absence of specific criticism at least permit the conclusion that the acts of the Working Group are attributable to the Commission and thus are relevant for determining the contents of the customary human rights in question.
b. The Power to Deal with Individual Cases and the Applicable Procedure
As already mentioned, the question of whether the Working Group was empowered to deal with individual cases of alleged disappearances was left unresolved. 48 However, the text of the mandating resolution provided a strong indication for such power by providing that the group should "respond effectively to information that comes before it". 49 This conclusion is warranted by a comparison with the interpretation of the Special Committee to Investigate Israeli Practices Affecting the Human Rights of the Palestinian People and other Arabs of the Occupied Territories established by the General Assembly that its power "to investigate" and "to report" excluded the "power to make an effective response to the numerous appeals made to it." 50 It is noteworthy that the Commission's resolution on the first report did not even call into question this part of the work carried out by the Working Group. Western states had made it clear during the debate that they supported the Group, and the General Assembly had called for its continuation. 51 The states opposing such power, most notably Argentina, therefore realized that at- tempts to restrict the mandate to consistent patterns of reliably attested violations, as provided for in ECOSOC Resolution 1503 (XLVIII), were futile, 52 and chose another approach.
The opponents of the mechanism put forward that the admissibility conditions for information on an individual case were identical to those contained in Resolution 1503 (XLVIII), i.e. that the local remedies had to be exhausted, before the Working Group could take up the examination of that individual case. 53 This interpretation did not win the support of the Commission's majority, as can be concluded from the oblique reference in the considerations of its Resolution in 1981 to "the need to observe United Nations standards and practice regarding the receipt of communications, their transmittal to Governments concerned and their evaluation". 54 The Working Group paid lip-service to this requirement, 55 but continued without substantive changes. The fact that the Commission did not adopt a more precise clause subsequently but moved it into the operative part of its resolutions, and its general approval of the work carried out must be regarded as an implicit approval of that practice. 56 This also explains why the attempt failed to transfer the local remedies rule as codified in the First Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR) to the practice of the Working Group. 57 When rejecting this approach, the Group pointed to the humanitarian character of its task and the Commission's approval of its practice.
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The self-conception of the Working Group as being a purely "humanitarian" mechanism is a recurrent theme and explains why the procedure of dealing with individual communications has not reached a high level of sophistication. Its purpose is to clarify the fate of a victim of an alleged enforced disappearance, and not to make a finding on the responsibility of a state. This objective and the large number of cases dealt with 59 cause the Group to summarize the information transmitted to a government in general terms, describing typical groups of victims and circumstances of disappearances. The reports do not contain detailed accounts of how the Working Group evaluated allegations of violations that it received, nor do they identify the cases that the government replied to.
The major achievement of the Working Group is having established the principle of equality of arms between the sources of alleged violations and the states by obliging the latter to respond to the allegations and by permitting the former to comment on the response. 60 The procedure begins with the receipt of information on an alleged case of disappearance by the Working Group. It must at least contain the name of the alleged victim, the time, place and circumstances of his or her disappearance, or information about the detention center in which the victim was last seen, and the measures taken to investigate the case. The Group examines whether this information is plausible by comparing it with other information on the state in question, namely the circumstances of an enforced disappearance or the details given on the detention center in question. If the question of plausibility is answered in the affirmative, the information is transmitted to the government for investigation and conclusive clarification. If the governmental reply contains information that the Working Group regards as definitely clarifying the fate of the victim, it lists the case as being resolved. If however, as is true for a larger number of cases, the government cannot give information on the present whereabouts of a person or is unwilling to do so, or if it refutes the allegations in an unsubstantiated way, the Group asks the source of the initial information for a comment. If that comment contradicts the reply "on reasonable grounds", the case remains on file and the government is requested again to respond. Even in the absence of a comment by the source, the Working Group reserves the right to request supplementary information from the state if it is not satisfied by its reply. 61 However, it did not set up a time limit for such replies. The quest for clarifying a case conclusively limits the possibilities for the Working Group to sanction uncooperative states. This explains why it did not feel in a position to follow the proposal to resort to the presumption of truthfulness of an allegation if a state does not contradict in a substantiated way. 62 The purpose of the procedure also explains the large number of unresolved cases on file with the Group. Without the power and means of the Working Group to undertake investigations on site, the crucial factor for clarifying cases is the willingness of a government to investigate seriously. Public pressure is of itself not enough to spur cooperation if a state uses enforced disappearances in a systematic way or if civil strife seriously limits its possibilities for investigation.
c. Further Procedural Achievements
During the debate on the creation of a mechanism on disappearances, human rights organizations already pointed to the need for the Working Group to react quickly once it receives information on a case of enforced disappearance. 63 Their experience showed the crucial role of protective action for a victim in the first days after his or her arrest. For this reason, the Working Group decided in its first year to create an "urgent action" procedure permitting its chairman to act between the Group's sessions. 64 Typically, he contacts the government of the state in question and requests it to investigate into the allegations, and to ensure the safety of the alleged victim. The legal basis for this procedure is the reference in the mandating resolution to the need "to respond effectively to information that comes before it".
65 Some states criticized this procedure as an act ultra vires because it did not concern massive and flagrant violations. 66 thematic mechanism with Resolution 1503 (XLVIII), the Commission was right in not sharing it. The reference to the need to protect persons providing information to the Working Group that the Commission made in its resolution on the first report 67 constituted another major achievement of the mechanism. Without this recognition, it would not have been in a position to keep the identity of its sources confidential, 68 and would have endangered human rights activists and thus would have jeopardized its own work. To improve the protection of its sources, the Working Group instituted a "prompt intervention" procedure. 69 Under this procedure, the Group contacts a state immediately when it receives information on threats against, or the disappearance of, persons who have cooperated with it in the past. By these two procedures, the latter also being applied to witnesses or relatives of a disappeared person, the Working Group created a set of procedures to render its work effective. They have served as an example for all thematic mechanisms established subsequently.
Applicable Legal Standards
For the purpose of defining its own mandate, the Working Group had to define the term "enforced or involuntary disappearance". It understands it as denoting an arrest, detention or abduction of a person by personnel established as, or believed to be, an organ of the government, or to be controlled by it, or in case of overt or latent governmental complicity. 70 A further precondition is that the government in question denies its responsibility or does not account for these actions. In case of doubt as to the government involvement, the Working Group deals with the case. Because of the immense obstacles it faced in the beginning, the Working Group played down the legal impact of its work by insisting on the "humanitarian character" of its work. As a consequence of its non-judgmental approach, the Group closes a file when a person reappears alive; if, however, the victim is found dead, it will continue to investigate the case, provided his or her fate is unaccounted for some time between the arrest and the time of death. 67 See under IV. 1. a. The identification of the human rights violated in the case of a disappearance contained in its initial reports remained rather superficial and was not used as a yardstick in the examination of information in subsequent years. The Working Group lists, inter alia, the victim's right to liberty and security, in particular the prohibition of arbitrary arrest, and the right to a fair trial.
71 By doing so, it adopts a more extensive approach than the Inter-American Commission on Human Rights or the Human Rights Committee, which only consider the violation of the right to liberty. 72 Furthermore, it points to the rights of the victim's family, such as the right to family life, and the right to an appropriate standard of living and to education. In the view of the Working Group, the latter three rights are infringed upon by the psychological and financial consequences of a disappearance. 73 This understanding reveals an extensive interpretation of the scope of application of human rights that also encompasses indirect consequences of an act of the state. This approach is correct, as these consequences are not only foreseeable, but are also intended because they serve as a means of intimidating the family and general public. Against this background, the Working Group would only be consequential to share the view of the Human Rights Committee and the Inter-American Commission according to which the psychological suffering of the victim's family amount to a violation of the prohibition of inhuman treatment.
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The humanitarian approach, and more specifically the lack of concern for the attributability of an enforced disappearance to the state, excluded any relevance of the Group's work in respect of the concretization of the customary human rights during that period. In contrast, in 71 Doc. E/CN.4/1435, paras 184-187; it also lists the rights that typically, but not necessarily, are infringed upon, such as the right to humane detention conditions, the prohibition of torture, and the right to life, see Doc. E/CN.4/1983/14, para. 131. its observations on country situation made since 1995, the Working Group uses the 1993 UN-Declaration on the Protection of All Persons from Enforced Disappearance 75 as a yardstick for its evaluation. It thus started to express an opinio iuris through its observations. Given the relatively low number of instances in which the Group unequivocally concluded that a state does not meet these international standards, its reports have not yet become an important source for the concretization of the customary human rights at issue. At least, however, the work of the Group did contribute to creating an opinio necessitate of codifying legal rules to outlaw disappearances, as was done by the adoption of the 1993 UN Declaration, which may become the catalyst for the development of customary law rules.
The way in which the Group handles individual cases and communicates with governments reveals at least one clear opinio iuris, e.g., the conviction that a state is obliged to investigate alleged cases of disappearances. The Working Group derives this obligation from the states' "responsibility for what happens within their borders". 76 Despite its misleading wording, the Working Group does not understand this term as being a rule of imputability that also covers private acts. This conclusion must be drawn from its refusal to deal with cases of disappearances that were, according to the information submitted by the source, allegedly committed by terrorist groups. 77 In addition, the Working Group found the legal basis of the states' obligation to investigate cases of disappearances in their obligation to punish the persons responsible for a disappearance, and on the right of the victims' relatives to know about the fate of the disappeared person. 78 Based on these considerations, the Group did not accept the argument that abuses were committed by a past regime 79 tion of past abuses by enacting laws to that end. 80 It is noteworthy that it was upon the recommendation of the Working Group that this unrestricted obligation to investigate was inserted into the 1993 UN Declaration on Enforced Disappearance (para. 13). 
On-site-missions
The last achievement of the Working Group to be mentioned here is perhaps its most significant contribution to the institution of thematic mechanisms: already in its first report, the Working Group suggested that it be invited to carry out missions into Member States to deal with the problem of disappearances on site, and it even named possible candidates for such visits. 82 The legal basis for this proposal was the power of the Group "to seek and receive information". However, the first mission undertaken ended as an "embarrassing failure"
83 because the chairman of the Working Group, Viscount Colville of Culross, agreed not to mention Mexico in future reports in exchange for the promise that 43 outstanding cases were clarified. 84 The hope that this agreement would buy the willingness of the Mexican government to cooperate seriously was in vain, and after five years of unsubstantiated denials the Working Group listed Mexico again.
The missions to Peru undertaken in 1985 and 1986 brought about a significant change. In its reports, the Working Group abandoned its traditional non-judgmental approach in favour of clear evaluations and findings of violations and responsibility for them. They are a valuable source of information both as to the extent of disappearances in a specific state and as to the conditions facilitating them. The major problems identified by the Working Group were the lack of democratic control of the military, impunity for human rights violations, and the weakness of the judiciary. The outspokenness of the Group 85 was a reaction to the inviting state's interest to rally international support for its effort to investigate past human rights abuses after the demise of a military regime.
Another example is the report on the visit to the Philippines, which has been characterized as "perhaps the most insightful report on a country situation" as compared to Country Rapporteurs of the Commission. 86 It contains a critical analysis of the caselaw of the High Court, which in the eyes of the Group rendered habeas corpus proceedings ineffective. 87 Moreover, the Working Group clearly rejected the attempts of the Philippine government to blame the Guerrilla organization New People's Army (NPA) for its internal situation; instead, it criticized the existence of "civil defense forces", which fosters the occurrence of disappearances, and the practice of "red-labelling" human rights organizations as sympathizing with terrorist groups, which exposes these organizations to violence by paramilitary groups. 
Evaluation
The firm establishment of the Working Group as a special procedure of the UN Commission on Human Rights permits the conclusion that the time has come to intensify the follow-up procedures and to adopt a more judgmental approach in its examination of individual communications. So far, the Group's report on the implementation of its recommendations both as regards its examination of individual cases and after a mission to a Member State occur only haphazardly. Regular information on this question would increase the political pressure on the states, which is the Group's only means of sanctioning non-compliance. Furthermore, the examination of individual communications should follow a stricter procedure, notably by the introduction of strict time limits for governmental responses and by regular reminders sent to uncooperative states. Finally, the Group should consider adopting a finding of a violation based on the information provided to it by the source in case of non-response by the state in question. If the state concerned retains the possibility of disproving a violation that is attributable to it, this approach would exert additional public pressure without being counterproductive to the humanitarian objective of the mechanism. Lastly, a more direct support for these activities by the Commission on Human Rights is desirable, but most probably will not materialize because of the Commission's preference for consensus when adopting resolutions.
V. Case Study No. 2: The Working Group on Arbitrary Detention

Origins and Procedure
Arbitrary detention has always been used by oppressive regimes to silence opposition. Although the need to fight this widespread practice has long been obvious -as is reflected in the creation of NGOs such as Amnesty International -it was only in 1991 that the joint effort of France, Peru, the United States, and human rights organizations culminated in the creation of a thematic mechanism for this question, the Working Group on Arbitrary Detention. 89 The ground for this development had been prepared by a study on administrative detention 90 submitted to the Sub-Commission on Prevention of Discrimination and Protection of Minorities 91 and by the fact that the term "political prisoners," which had been an obstacle to earlier efforts to create a monitoring mechanism, was left out of the resolution adopted.
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The Working Group, which consists of five independent experts 93 , was entrusted with "the task of investigating cases of detention imposed arbitrarily or otherwise inconsistently with the relevant international standards set forth in the Universal Declaration of Human Rights or in the relevant international legal instruments accepted by the States concerned."
94 Thus, the question of whether only administrative detention or also criminal detention fell within the Group's mandate was not unequivocally resolved. As in the case of the Working Group on Enforced Disappearances, the substantive delimitation of its mandate was thus left to the mechanism itself.
a. Extent of the Mandate
While the debate about the scope of the mandate of the Working Group on Enforced or Involuntary Disappearance only touched the periphery, i.e. notably disappearances caused by nonstate actors, in the case of the Working Group on Arbitrary Detention, the dispute over the scope of its mandate concerned the very heart of the subject. The central question was whether imprisonment after a criminal conviction was covered by the mandate. A number of states of the Western group favoured the inclusion of criminal detention, whereas developing countries and some Western states warned against the danger that the Working Group would be turned into an appellate body. 95 Although this warning cannot lightly be dispensed with, the restriction to administrative or pre-trial detention harbours the danger that states use sham trials to exempt victims from the protection offered by the Working Group.
For this reason, the Working Group used its first report to establish a categorization of arbitrary detention making clear that it would also look into imprisonment imposed after a criminal procedure. 96 The Group defended this position with extensive legal reasoning and repeated its position upon the request of the Commission 97 that was caused by the persistent efforts of Cuba, later joined by the People's Republic of China, to restrict its mandate to administrative detention. 98 The Group's conclusion that the term "detention" also covers post-trial imprisonment is correct because it is based on the drafting history of the mandating resolution, the terminology used in other UN documents, and the identity of the rights applicable in both situation." Moreover, the Commission tolerated the practice of the Working Group, and continued to do so even when it adopted a seemingly more restrictive wording in its Resolution 1997/50. 10° Although the text excludes "cases in which domestic courts have taken a final decision", this exception is limited to judgements in conformity with, inter alia, international law. This requirement necessitates a prior determination by the Working Group of whether it is fulfilled in a specific case. For this reason, the Group is correct in assuming that it still could examine cases of criminal detention. 101 In the future, however, states supporting the Working Group should beware such textual compromises in the Commission because they cast doubt on the extent of the mandate and thus endanger the effectiveness of human rights protection through this thematic mechanism.
b. "Adversary" Character of the Procedure?
As concerns the procedural aspects of the mandate of the Working Group, it is worded in a unique way because the Group is entrusted with the task "to investigate cases", 102 and not "to examine questions" -as was the case of other thematic mechanisms existing at the relevant time. The Working Group understands this term as conferring an "adversarial nature" upon the examination of individual cases of alleged violations. 103 Although the Commission repeatedly acknowledged the "very special character" of the mandate, 104 it took up the term "adver- 105 Since 1994, however, it has replaced it by a reference to the "importance of respecting the dialogue with States," 106 which in 1999 was reduced to being merely mentioned. 107 This change and the fact that thematic mechanisms established after 1991 also contain the term "to investigate" or the comparable term "to inquire" 108 warrant the conclusion that the procedure applied by the Working Group is not linked to the specificities of the mandate and could, therefore, be copied by other thematic mechanisms.
c. The Procedure for Examining Individual Cases
A characteristic feature of the examination of alleged arbitrary detention is the quasi-}udici^\ approach taken by the Working Group on Arbitrary Detention. It is reflected in strict time limits for governmental replies (90 days) to information transmitted, the right of the sources to comment on them, the governments' right to reply, and the formal "decision" which concludes the consideration of the case. 109 In these decisions, which since 1997 carry the more harmless label "opinion", the Group either states whether a detainee has been released in the meantime, or it determines whether a detention was arbitrary or otherwise inconsistent with the applicable international standards vel non, or it concludes that the information available was not sufficient to make such determination.
In an attempt not to reward uncooperative states, the Group limited the scope of application of the last category considerably by applying rules of evidence including the presumption of truthfulness so as to arrive at a sufficient factual basis for a decision. This approach is compa-rable to that taken by the Human Rights Committee, which also renders decisions by default, i.e. based on the facts alleged, if the state in question does either not cooperate at all or simply contradicts the allegations in general terms. 110 A necessary prerequisite for such determination is that the information submitted by the source is sufficient, but the Working Group requests supplementary information from the source before deciding that the factual basis is insufficient 111 and uses other UN human rights mechanisms, such as the Special Rapporteur on Torture, or the Special Rapporteur on Cuba.
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Although the Working Group does not indicate the legal basis for its procedure, the comparison with the practice of the Human Rights Committee reveals that it is to be found in the obligation of the states to cooperate with the mechanism. Whereas this obligation under the First Optional Protocol to the ICCPR derives from article 4 para. 2, it is the general obligation of the UN Member States to cooperate with the UN bodies that serves as the legal foundation in the case of the Working Group. Thus, the provision of Article 56 of the Charter, usually limited in scope and effect, 113 assumes a particular importance in the context of human rights.
When evaluating contradicting evidence, the Group uses a medium standard of evidence, that of "convincing evidence" 114 as opposed to evidence beyond a reasonable doubt. By lowering the standard of evidence, the Working Group follows the example of the Inter-American Court of Human Rights in the Velasques Rodriguez Case. 115 In conjunction with the practice of rendering opinions comparable to default judgements, the procedural rules of the Working Group considerably ease the objective burden of proof resting upon the source, and thus strengthen the position of the individual represented before the Working Group. The application of these procedural rules also bears witness to the Group's self-image as a quasi-judicial body. It even goes beyond the practice of the Human Rights Committee in that when its opinions conclude the existence of a violation, they also contain the request that the state take "the necessary steps to remedy the situation in order to bring it into conformity" with the applicable international human right norms. The Working Group considers the release of the victim as fulfilling this request. 116 This practice can be explained by the legal concept of deprivation of liberty as a continuing violation. Consequently, it can be terminated only by releasing the victim. 117 The procedural achievements analyzed so far are not equalled by a development of enforcement machinery. In this respect, the opinions of the Working Group suffer from the same weakness as do the views of the Human Rights Committee -they lack legally binding force. 118 It is regrettable that, due to political considerations, the Commission on Human Rights has not been able to engage in a real follow-up to ensure the implementation of the Group's opinions. It would be unrealistic to hope for a change to the better in the near future, given the fact that the Human Rights Committee shares the same fate. The Working Group should, therefore, at the very least introduce regular reminders to be sent to states that have not yet reported any action taken upon its recommendation.
Applicable Legal Standards
According to the mandating resolution, the Working Group shall investigate "cases of detention imposed arbitrarily or otherwise inconsistently with the relevant international standards set forth in the Universal Declaration of Human Rights or in the relevant international legal instruments accepted by the States concerned." 119 When identifying these standards, the Working Group pointed to the UN Body of Principles for the Protection of Detained or Imprisoned Persons 120 which it considered to have codified pre-existing customary law. 121 Furthermore, the Group referred to the ICCPR as being a "declaratory instrument" whose substantive rules are also applicable to states not parties. Despite the legal flaws of this reasoning, 122 it is of utmost relevance, because the Group thus characterizes the standards it uses to assess the arbitrary character of a deprivation of liberty as being customary international law. For this reason, its decisions can be regarded as the relevant prac-tice of an international organization based on an opinio mris and thus contribute to the concretization of the prohibition of arbitrary detention.
The request, in 1996, of the Commission that the Working Group should apply human rights treaties only to their States parties 123 did not alter the relevance of the practice of the Working Group because it only concerned the pacta tertiis rule, but remained silent as to the customary law applicable. For this reason, there was no contradiction when the Working Group announced that it would follow this order, 124 while continuing to find violations of the Universal Declaration. 125 By doing so, it upheld its opinion that the applicable rules are binding as customary law.
In dealing with cases of alleged arbitrary detention, the Working Group has developed a rich and diverse case law. It identified three categories of arbitrary deprivation of liberty -detention or imprisonment (1) imposed without any legal basis, (2) imposed because of the exercise of human rights, and (3) imposed in violation of the principle of fair trial. 126 Of these categories, the last covers the greatest variety of situations. The Group has used it to denounce arrest without a specified arrest warrant, incommunicado detention (without giving any indication as to the maximum length of such detention), unfair habeas corpus procedures, excessively long pre-trial detention, cases of torture in detention, decisions by courts that were not competent under national law, by courts established ex post facto, or by courts that were either not independent or not impartial. It has found violations of fair trial by judgements that were rendered after a secret procedure or in violation of the right to have defense witnesses examined, or judgements that were based on a confession obtained through torture, or violations of the principle of ne bis in idem. For the most part, the decisions taken by the Working Group conform with the case law of other international supervisory bodies. This fact and the general approval of its work expressed by the Commission permit the conclusion that the case law of the Group helped to concretize the content of the customary law pro-hibition of arbitrary detention as encompassing these types of detention.
On-site-missions
The Working Group also established its power to evaluate internal legislation for compatibility with international standards. It uses this power occasionally in the examination of individual cases 127 and regularly in missions undertaken in UN Member States. In its missions undertaken before 1998, the Group also laid the foundation for the minimum requirements for its on-site missions. In particular, it has the right to visit places of detention and to confer in private with detainees freely chosen by itself and using its own interpreters.
128 Perhaps most surprising about the missions undertaken by members of the Working Group is that they include such visits because the conditions in detention only exceptionally fall within the mandate of the Group.
As in the case of the Working Group on Enforced Disappearances, the lack of support by the Commission weakens the follow-up of such missions. However, these missions constitute a rich source of information on the situation within a given country 129 and can provide veritable advisory services if a state is willing to implement the recommendations addressed to it by the Working Group.
Evaluation
The Working Group has established itself as a pioneer thematic mechanism, both as regards the fairness of its procedure to investigate individual cases of alleged violations and as regards the unequivocal evaluation of such cases. It has become a full-fledged supervisory mechanism outside the specific human rights treaties, 131 although it rests solely on a consensus of the Commission on Human Rights and the obligation of the UN Member States to cooperate with the organs of the organization. To a large extent, the Group's activist approach is probably due to its composition -its five members were not diplomats, but either legal practitioners, law professors, or former human rights activists. However, developments within the Commission in 1997 have shown that the consensus is not permanent but that some states intend to weaken this mechanism and to question the results achieved so far. 
VI. Case
Origins and Procedure
The mandate of a Special Rapporteur on "contemporary forms of racism, racial discrimination, xenophobia and related intolerance" was established in 1993 responding to a need identified by African and Asian states. Their concern had been caused by the rise in industrialized states of violent incidents having a racist or xenophobic motivation. Although most Western states agreed upon this need in principle, they supported the draft resolution only after agreement had been reached that it would be a quid pro quo for the establishment of a Special Rapporteur on Freedom of Opinion and Expression. 132 They also insisted that the restriction to racism in Europe and North America be eliminated, 133 which would have made this thematic mechanism the first to 131 See also deal exclusively with violations in certain regions of the world. Moreover, the Western group demanded that the terms "racial discrimination, xenophobia and related intolerance" be included in the text, and they insisted on a clear distinction between private and state actions. 134 The resolution adopted reflects these changes. 135 Although it contains no explicit reference to the power to examine individual cases of alleged violations, there was common understanding that the new mechanism was to be a thematic one, and that it should, therefore, possess this power. 136 From a procedural perspective, the activities of the Special Rapporteur meet with considerable criticism. In the beginning, he published allegations of violations without having given the states concerned the opportunity to reply to them. 137 His explanation that he lacked sufficient financial support to act otherwise 138 cannot justify this blatant violation of a fair procedure before an international body. Later, the information he transmitted to states and published in his reports was a mix of individual cases of alleged violations and allegations of a general nature. 139 Thus, not only does it remain unclear what kind of response he expected to the latter, but it also creates the impression of truthfulness of such accusations if read together with his general conclusions and recommendation.
This approach is all the more dangerous as states use this thematic mechanism to reproach other states with human rights violations. Thus, states turn the thematic mechanism into a propaganda forum for their political objectives, a deplorable fact aggravated by the sometimes sloppy drafting of the reports, which does not clearly distinguish between positions held by states and those held by the Special Rappor-teur. 140 This negligence has led to the dangerous precedent that the Commission on Human Rights asked the Special Rapporteur to correct his report on the point in question. 141 Instead of clearly marking that he merely reprinted the position of a government, the Special Rapporteur chose to ask that state whether it upheld its position, thus abdicating the responsibility for his own reports.
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In 1997, the Special Rapporteur began to conclude the information on specific states and their replies with his own observations, but these were limited to expressing the hope that the state would resolve the case with due regard to the human rights in question, or to requiring information as to the outcome of legal proceedings. 143 He did not, however, institute any kind of follow up. As a result, the impact of the reports is low.
In 1999 he changed his approach again by announcing that he would not include in the report any allegations to which the government in question replied within a reasonable time and if the Special Rapporteur finds that the allegations are not justified. 144 This procedure may have been prompted by a hope that states consider it an incentive to cooperate with the mechanism. However, this approach conflicts with the public character of the work of the thematic mechanisms and should therefore be abandoned in the future. The same criticism applies to the fact that the Special Rapporteur yielded to the request of the United States of America not to publish its reply to the report on the Special Rapporteur's mission to that state. 
Applicable Legal Standards
In his reports, the Special Rapporteur neither bases the explanation of his understanding of the terms "racism, racial discrimination, xenophobia and related intolerance" on legal texts nor elaborates on the question of the circumstances under which a state is obliged to take actions to prevent or punish private activities of this kind. In particular, he simply lists provisions prohibiting discrimination, but does not clearly distinguish between racial discrimination and xenophobia. 146 He neither reveals his understanding of article 1 of the Convention on the Elimination of all Forms of Racial Discrimination 147 , nor takes into account the work of the Committee on the Elimination of Racial Discrimination. Such approach, however, would have been necessary, since so far the term "xenophobia" has not been used in international instruments for the protection of human rights. As a consequence, it cannot be determined whether his actions are based on an opinio iuris, and can not therefore contribute to concretizing the customary international law rules in question. For the states concerned it remains unclear whether they are reproached with a violation of international rules in force for them.
Moreover, the absence of clear distinctions between state and private actions leads to undifferentiated conclusions as to the obligations of states. In particular, the Special Rapporteur presumes a general responsibility of the state for discrimination from whatever source and consequently postulates a comprehensive obligation of the state to wipe out any consequences arising out of past discrimination. 148 By doing so, he disregards the wide margin of appreciation granted to states by international instruments to eliminate discrimination. 149 Furthermore, some of the views he expressed reveal that he works on the widely contested assumption that the prohibition of racial discrimination is of higher value than freedom of opinion. 150 As he does not base his position on sound quire a proportionate system, 156 nor does he mention the strict conditions for delimiting electoral precincts set up by the Supreme Court.
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A positive feature of the reports is their outspokenness, which includes critical remarks on the highest state organs. 158 However, the reports do not contain sufficiently specified recommendations, which deprive them of their power of persuasion and render a follow-up of them highly difficult. Furthermore, all too often, the Special Rapporteur does not distinguish between recommendations based on purely political considerations and those based on legal obligations of the state concerned. A change for the better can be observed in the two missions undertaken in 1996, in which the Special Rapporteur limited the questions examined and based his evaluation on the legal commitments of the states visited. 
Evaluation
Admittedly the Special Rapporteur's task is complicated by the vastness of the subject -a right to equality that pervades every aspect of human and societal life. For this reason, in future he should limit his consideration of individual communications to a specific type of violation and announce the (changing) topic every year in advance. Thus, he would not only publicize his criteria for choosing the allegations he transmits to governments, but he would also be able to take advantage of the expertise of NGOs working in that field. Such self-limitation would permit him to analyze the legal standards applicable and to make useful and well-founded recommendations to States.
VII. Conclusion
The diversity of the practice of the thematic mechanisms examined here illustrates the flexibility of this type of special procedure available to the Commission on Human Rights. A common feature is the examination of individual cases, which does not depend on the specific wording of the enabling resolution, but rather on the self-image and courage of the person or persons entrusted with a mandate. The Working Group on Enforced Disappearances (as well as the Special Rapporteur on Religious Intolerance and the Special Rapporteurs on Extrajudicial Executions and on Torture, who could not be treated here) have prepared the ground for such actions, so that the newer thematic mechanism no longer had to struggle for the acceptance of their activities in this respect. The establishment of such extra-conventional complaints procedures constitutes a major breakthrough for the international protection of human rights as it submits states to international control irrespective of their ratification of specific human rights instruments and their control mechanisms. The existence of the thematic mechanisms reflects the universality of the human rights which are their subject and to whose concretization they contribute.
Nevertheless, there are considerable differences in the way of dealing with allegations of human rights violations. They range from merely reprinting the information submitted and governmental replies to a quasijudicial procedure that is equivalent to that of the Human Rights Committee. In fulfilling their task of "examining cases", the Special Rapporteurs and members of Working Groups are faced with the difficult decision of whether a diplomatic or a judgmental approach is more promising. The experience of the Working Group on Enforced Disappearance shows the limits of a careful and diplomatic approach: It did not further the cooperativeness of states which had a particularly serious human rights record in the specific field. At the same time, by not reminding uncooperative states regularly, let alone by naming them publicly, and by not clearly attributing human rights violations to them, the Working Group deprived itself of one of the few means of exerting public pressure. In contrast, the Working Group on Arbitrary Detention has applied a judgmental approach firmly and consistently without provoking a higher rate of unresponsiveness. On the contrary, it has even succeeded in carrying out on-site missions to countries such as the People's Republic of China or Indonesia, which are among the states most reluctant to accept international monitoring of human rights.
From a procedural perspective, it is noteworthy that the Commission on Human Rights expects the thematic mechanisms to allow states to comment on allegations before their publication and that it calls upon the Rapporteurs and Working Groups to make observations on the cases before them. Thus, it asks for a minimum standard of procedural fairness and generally accepts their quasi-judicial role, and there is no reason why some thematic mechanisms fail to fulfill these requests. However, the authority of their observations depends on their factual basis and on a careful determination of the substance of the human rights applicable. With regard to the investigation of the truthfulness of allegations, all thematic mechanisms are confronted with the inherent limits of their powers, namely the lack of powers to investigate in situ without the consent of the state concerned. For this reason, the clarification of an individual case depends largely on the cooperation of the states concerned, and the thematic mechanisms have to develop a method to evaluate the truthfulness of a governmental reply. Here, again, the thematic mechanisms differ considerably: While some content themselves with reprinting the allegations and replies, others request a comment from the source of the initial information. In view of the Commission's call upon the thematic mechanisms to make observations, the former approach falls short of the respective mandate. The difficulties encountered in clarifying cases are increased by the high number of individual cases transmitted to the thematic mechanisms. Given the insufficient financial resources of the Office of the UN High Commissioner for Human Rights and the unwillingness of UN Member States to improve the situation despite the lip-service repeatedly paid to this objective, 160 the only workable solution may be that a Working Group or Special Rapporteur announces a main topic that will constitute the annual centre of interest. Moreover, further support may be gained by resorting to independent academic research institutions, provided that the Working Group or Special Rapporteur remains in control of the evaluation of facts.
A further weak point in all thematic mechanisms examined here is the follow-up of their recommendations. In this respect, they share the fate of other UN bodies, such as the Human Rights Committee and other treaty monitoring bodies. As the Commission is not willing to name states, however uncooperative they may be, the thematic mechanisms have tried a number of ways to develop a flexible scale of increasing public pressure. Yet, all of them are too reluctant to denounce, on a regular basis, non-compliant states for their violation of their obligation as a UN Member State to cooperate with UN bodies. In addition to resorting to this means of public pressure, the thematic mechanisms should copy the practice of the Working Group on Arbitrary Detention to take "default decisions," i.e. to evaluate alleged facts on the basis of credible information before it if the state in question does not provide substantiated information to the contrary. As the comparison of the activities of the thematic mechanisms shows, this power is inherent in the competence of a thematic mechanism and is based on the obligation of the UN Member States to cooperate with UN bodies and, therefore, is not unique to the Working Group on Arbitrary Detention.
Although the thematic mechanisms were designed to monitor respect for human rights on a world-wide level, their approach of singling out countries with particularly serious implementation deficit has gained acceptance. In a number of cases, the reports on missions undertaken by the thematic mechanisms examined here amount to de facto country reports, sometimes more outspoken than those made by Country Rapporteurs. The reason for this development may be found in the fact that some of the governments that invited a thematic mechanism did so in order to rally international support for their attempts to deal with human rights abuses committed by a past regime. In these cases, the governments did not view the mission of thematic mechanisms as an affront to their country, and therefore were willing to support a mission actively. In contrast, the establishment of a country mechanisms is a highly politicized decision, which in most cases constitutes the ultimate resort for the Commission in cases of massive, widespread, and systematic human rights violations committed by a government. For this reason, visits carried out by a thematic mechanism may face less obstacles, although both kinds of on-site missions depend on the consent of the state concerned.
Despite the less confrontative character of a visit undertaken by a thematic mechanism, their follow-up is weak. Only in a few cases follow-up missions were undertaken, and subsequent reports do not regularly remind states of their obligation to report on the measures they have taken pursuant to the recommendations made at the end of a visit. A positive result of on-site missions is that the thematic mechanisms established their power to evaluate internal legislation as to their conformity with international standards. Moreover, they permit the Working Group or Special Rapporteur to contact local human rights organizations, and the information thus gathered is helpful in the evaluation of individual complaints. For these reasons, the Commission on Human Rights is equipped with a useful tool to monitor the implementation of international human rights, but there remains potential for improvement.
As regards the concretization of human rights under customary international law, the practice of the Working Group on Arbitrary Detention is by far the most fruitful. Its rich case law and the lack of substantial opposition to its interpretation has furthered not only the development of the concept of the right to a fair trial, but also the understanding that detention imposed after an unfair procedure is in itself illegal. The contribution of the Working Group on Enforced Disappearances is less significant, albeit still noteworthy, because their practice was less extensive and because it was not based clearly on an opinio iuris as the Group only recently started to evaluate facts on the basis of the 1993 UN Declaration on Enforced Disappearance. In contrast, the Special Rapporteur on Racism and Racial Discrimination had no impact on the concretization of customary human rights because his practice of dealing with individual complaints is not based on legal considerations.
Generally speaking, the contribution of a thematic mechanism to the concretization of a human right under customary law depends on a clear identification of the rules applicable and an unequivocal evaluation of the facts transmitted to it. The work of the Working Group on Arbitrary Detention is exemplary in this respect: In its first report, the Group categorized the cases of arbitrary detention, and it referred to human rights instruments on which it based its categorization. Moreover, it clearly stated that it considered the prohibition of arbitrary detention as being binding upon states even outside specific human rights treaties. By clearly identifying the legal yardstick to be applied, the Working Group enabled states to engage in a debate on the contents of the right to liberty, an interaction that is a necessary precondition for the concretization of customary human rights. The fact that other thematic mechanisms are less outspoken can in part be explained by the historical development, namely the need to gain acceptance for a mechanism. Today, however, such self-restraint is no longer warranted for thematic mechanisms if they were established by consensus. On the contrary, the lack of a clear identification of the legal principles underlying the work of a thematic mechanism deprives it of authority because its conclusions and recommendations remain purely subjective.
The present comparison between three thematic mechanisms has shown the potential for improved protection of human rights through this type of extra-conventional procedure. Whether this potential will be used in the future depends on the persons entrusted with the mandates and on the reaction of the Commission on Human Rights. The search for consensus within the Commission should not lure states that are seriously interested in furthering human rights into accepting compromises that restrict this potential or even endanger the significant achievements made so far. Although the thematic mechanisms constitute an accepted means for monitoring the respect for human rights on a world-wide level, this acquis onusien has to be defended during every session of the Commission.
